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The U.S.Economy

 L aborD ept. Report: 95, 0 0 0 jobs los tin
S eptember20 1 0

 Gold man S ac hs : E c onomy to be “fairly bad ”
or“very bad ”overnexts ix months
(B loomberg10 /6/10 )
 “The “fairly bad ”ou tlookfors low growthand

ris ingu nemploymentwithou ta rec es s ion will
probably be the one thatoc c u rs . ”(B loomberg)

 Unemploymentat9. 6%

 U. S Fis c alD efic it$1 . 3 Trillion (8 . 9% ofGD P )



The RealEstate M arket
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U.S.Foreclosu res



Florid aForeclosu res
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From the H ead lines:
 “B ankofA meric a to haltforec los u res nationally”--

L A Times , O c tober8 , 2 0 1 0

 “S horts ales on the u ptic kin Florid a, ac c ou ntingfor
one in five ofallhome s ales in Q 2”–P alm B eac h
P os t, S ept. 30 , 2 0 1 0

 “M ortgages d ryingu pin S ou thwes tFlorid a”–
S aras ota H erald -Tribu ne, O c t. 8 , 2 0 1 0

 “B ottom-Feed ingA c tivity C ontinu es to D rive D own
O rland o H ome P ric es ”–RealEs tate C hannel,
O c tober5, 2 0 1 0



A FrameworkforFu ll
C ompensation



Florid aC onstitu tion

 A rtic le X , S ec tion 6:

“N o private property s hallbe taken

exc eptfora pu blic pu rpos e and with

fu llc om pensation therefor… ”



W hatIs “Fu llC ompensation?”
 “There is no s ingle tes tforwhatis fu ll

c ompens ation. ”Florid a P ower& L ightC o.v.
Jennings , 51 8 S o. 2 d 8 95, 8 97 n. 2 (Fla. 198 7 ).

 “The is s u e in eminentd omain proc eed ings is to
d etermine whatis fu llc ompens ation forboththe
property taken and ford amages to the
remainingproperty. ”B lankens hipv.D epartment
ofTrans portation, 8 90 S o. 2 d 1 130 (Fla. 5th
D C A 2 0 0 5)



Fu llC ompensation,cont.
 “Thu s , the ‘ fu llc ompens ation’ mand ated by A rtic le X ,

S ec tion 6 ofthe Florid a C ons titu tion is res tric ted to
 (1)the valu e ofthe c ond emned land ,

 (2)the valu e ofas s oc iated appu rtenanc es and
improvements , and

 (3)d amages to the remainingland (i. e. , s everanc e
d amages ). ”

S ys tem C omponents C orp.v.Florid a D ept.ofTrans p. , 1 4
S o. 3d 967 , 97 6 (Fla. 2 0 0 9)

 D etermined as thou ghc ond emnation were to neverhave
oc c u rred and the owners volu ntarily s old the property.
B roward C ou nty v.P atel, 641 S o. 2 d 40 (Fla. 1994)



W hatis the P roblem?

 D iffic u lty in d etermining“fairmarketvalu e”in
this abnormalmarket

 D efinitions ofFairM arketValu e

 The Valu e ofthe P roperty Rightofnothaving
to s ellata bad time (rightto avoid alienation)



FairM arketV alu e

 N ic hols on EminentD omain:

“The amou ntofmoney whic ha pu rc has er
willing, bu tnotobligated , to bu y the property
wou ld pay to an ownerwilling, bu tnot
obligated , to sellit, takinginto c ons id eration
allu s es forwhic hthe land was s u ited and
mightbe applied . ”



FairM arketV alu e
 A pprais alIns titu te, The A pprais alofRealEs tate:

“The mos tprobable pric e, as ofa s pec ified d ate, in
c as h, orin terms eq u ivalentto c as h, orin other
prec is ely revealed terms , forwhic hthe s pec ified
property rights s hou ld s ellafterreas onable
expos u re in a c ompetitive marketu nd erall
c ond itions req u is ite to a fairs ale, with the bu yer
and sellereac h ac ting pru d ently,
knowled geably, and forself-interest, and
assu m ing thatneitheris u nd eru nd u e d u ress . ”



W hatis the P roblem?

 In the eminentd omain c ontext, the s elleris
nevera “willing”or“volu ntary”s eller

 Rightnow, the “market”is d ominated by s hort
s ales , forec los u re s ales , others ales mad e
u nd erd u res s –nec es s arily not“arms length”

 In this market, the rationalc ond emnee wou ld
hold his property u ntilvalu es ris e again –now
is an inopportu ne time to s ell



W hatShou ld the C ou rts to D o?
A Su rvey of O therJu risd ictions

 Florid a’ s appellate c ou rts have been s ilenton
this is s u e

 O thers tates have s een c as es d ealingwith
valu ation in a d epres s ed reales tate market

 There is agreementin the d is tinc tion between a
“temporary”and a “permanent”d epres s ion bu t
d ivis ion exis ts in the ju d ic ialtreatmentofa
permanentd epres s ion



Temporary Depressions



Temporary D epression

 U.S .v.Inlots , 2 6 F. C as 490 (S . D . O hio 1 8 7 3):
“W hile the langu age ofthe law orits c ons tru c tion is thatits
valu e mu s tbe fixed atthe time ofits appropriation ortaking
ofthe property, s tillitis notrightthatyou shou ld su bjec t
these parties to the c onsequ enc es ofwhatwe all
believe to be atem porary d epression and s tringenc y of
the money market. Ifthis were permitted , itwou ld have
greateffec tu pon the valu e ofthis property. Therefore, you
willnottake into c ons id eration the s tate ofaffairs exis ting
tod ay, bu tof, s ay two months ago, relievingitfrom the
pres s u re whic hmay now be u pon it. This ru le applies more
partic u larly to reales tate. ”



Temporary D epression

 H owellv.S tate H ighway D epartment, 1 66 S . E . 1 29
(S . C ar. 1932)

 Ju ry c harge d eemed “notopen to s eriou s
c ritic is m”:

 “The ac tu alvalu e ofthe land means the fair
marketvalu e ofthe land , u pon a fairmarket, u pon
fairad vertis ement, and a fairs ale atnormaltimes .
Itd oes notm ean any valu e in tim es ofgreat
inflation in c u rrenc y nord oes itm ean the valu e
in tim es ofgreatd epression . The ac tu alvalu e
ofthe land means a fairmarketvalu e, a fair
marketin normaltimes . ”



Temporary D epression

 H owellv.S tate H ighway D epartment, 1 66
S . E . 1 29 (S . C ar. 1932)

 “Itwou ld be manifes tly u nfairto the ownerif
the takingofthe property be d u ringa period of
d eepd epres s ion to fix the valu e as ofthat
exac td ate. ”Id . at131

 “W e thinkthe c irc u itju d ge exerc is ed a wis e
ju d gmentwhen he d efined the marketvalu e
as thatwhic hprevailed in ‘ normaltimes . ’ ”



Temporary Depressions

W hic hare?

W hic haren’ t?



“P ermanent”D epression
Two S c hools ofThou ght



P ermanentD epression and the
UnwillingSeller

 In re:B oard ofW aterS u pply ofC ity ofN ew
York, 1 4 N . E . 2 d 7 8 9 (C t. A pp. N Y 1938 )

 “‘ Fairmarketvalu e’ means neitherpanic
valu e, au c tion valu e, s pec u lative valu e, nora
valu e fixed by d epres s ed orinflated pric es .
A fairm arketvalu e is notestablished by
sales where pric es offered are so sm all
thatonly sellers forc ed to sellwillac c ept
them . ”



P ermanentD epression and the
UnwillingSeller
 Kornegay v.Ric hmond , 41 S . E . 2 d 45 (Va.

1947 )
 “N eitheran inflated marketnora d epres s ed

marketis the properc riterion offairmarket
valu e. The one is u nfairto the c ond emnorand
the otheris u nfairto the property owner. ”

 “M arketvalu e means valu e u nd erord inary
c ond itions –notc ond itions ofeither
d epres s ion orinflation. ”Id .at51 (c iting P u blic
M arketC o.v.P ortland , 1 7 0 P . 2 d 58 6 (O r.
1946).



P ermanentD epression?Too Bad.

 Fores tP res erve D is tric tofC ookC ou nty v.
Ec khoff, 2 4 N . E . 2 d 52 (Ill. 1939)
 Ju ry ins tru c tions wou ld have told the ju ry they

had “the rightto take into c ons id eration the
prevailingec onomic c ond itions and theireffec t
in d epres s ingthe pres entreales tate market
and thatmarketvalu e meantmarketvalu e
u nd erord inary c ond itions and c irc u ms tanc es . ”

 Illinois S u preme C ou rts aid N O

 N ote thatthis c as e was d ec id ed 1 0 years after
the initialc ras hand before rec overy.



P ermanentD epression?Too Bad.

 P olic y A ns wer:

 “O ne ofthe pu rpos es ofan eminentd omain
s u itis to give the land owneran eq u alvalu e,
in money, forthe land taken. Ifvalu es are low
atthe time taken, he c an replac e the land ata
lowerc os tthan when the marketis higher. ”
Id . at54.



P ermanentD epression?Too Bad.

 A lis hau s ky v.M ac D onald , 1 67 A . 96 (C onn.
1933)

 “The pu rpos e ofan apprais alofd amages in
c ond emnation is to give to the land owneran
eq u ivalentin valu e forthe land taken
meas u red in money. In a time ofgeneral
d epres s ion the money s o rec eived will
pu rc has e mu c hmore than in normaltimes … ”



H istoric Treatmentof
D epression P eriod s
 Temporary D epres s ion –lookbac kto what

wou ld be “fairmarketvalu e”in normal, not
d epres s ed marketc ond itions

 P ermanentD epres s ion -* S plit*

 S ome hold to the s ame reas oningas the
Temporary D epres s ion

 O thers es tablis hthatthe marketis the market



W here the C ases are C omingFrom



W hatis Florid aTo D o?



Uncharted Territory in Florid a

 W hatis the ju s tres u lt?

 L and ownerd id notas kforthe government’ s
exerc is e ofits c ond emnation power

 “The powerofeminentd omain… is amongthe
hars hes tpowers known to the law… . ”C anal
A u thority v.M iller, 230 S o. 2 d 193 (Fla. A pp.
1969).

 C ond emningau thorities have the u pperhand
in a d epres s ed market



Uncharted Territory in Florid a

 The “market”is filled withs horts ales , bank
s ales and otherkind s ofd is tres s

 A nythingbu t“normal”market

 S lu ggis happrovalofs horts ales

 Exis ting“B id /A s k”s pread

 P roblem ofthe u nd erwatermortgagor



P ractically speaking...

H ere are s ome realis s u es here in
Florid a



Scenario 1 – Unencumbered Fee Owner
 P roperty ownerowns property ou tright

 N o intention ofs ellingin this d is malmarket

 D es pite apprais er’ s bes tefforts to ignore
s horts ales , d is tres s s ales , and forec los u res –
they have an overalleffec ton the “fairmarket
valu e”ofthe property

 W hatis a ju s tres u lt?



Scenario 2 – Underwater Mortgagee
 P roperty ownerpu rc has ed in 20 0 6 –peakofthe

market–for$50 0 , 0 0 0

 10 0 % Financ ed

 In 20 10 , property’ s es timated valu e is $350 , 0 0 0 –
M ortgagoris u nd erwater, ac c ord ingto alles timates ,
by $150 , 0 0 0

 O wnerc u rrenton mortgage payments and not
otherwis e in d efau lt

 W hole take by c ond emning au thority –and “fair
marketvalu e”wou ld leave arou nd $150 , 0 0 0 owed by
ownerto the bank



Impacts of aForced Sale

 C an a c ond emningA u thority really meetits
C ons titu tionalO bligation to make the owner
whole by paying“FairM arketValu e”when
the res u ltis thatan innoc entproperty owner
s u ffers :

 A d efic ienc y ju d gmentfrom his M ortgagee?

 A bankru ptc y?

 A ru ined c red itrec ord forlife?



Scenario 3 – Loss of Accrued SOH

 L ongtime homeownerhas bu iltu pS ave O u r
H omes tax c apvalu e

 Forc ed to s ellin a d own marketand los es a
s ignific antac c ru ed tax s avings bec au s e ofit

EXA M P L E :



 P u rc has e hou s e and homes tead in Year0 for
$10 0 , 0 0 0

 H ou s e inc reas es $50 , 0 0 0 in valu e peryearfrom Y1-
Y4 (worth$30 0 , 0 0 0 atend ofY4)

 In Y4, beingtaxed as worth$112 , 550 (3% peryear
S O H c ap)

 M arketc ras hmakes home worth$112 , 0 0 0 in Y6.
Immed iately c ond emned .

 Ifthey waited ou tthe c ras hbefore s elling, wou ld
c arry withthem an ac c ru ed S O H c ap.

 Ins tead , they los e allac c ru ed S O H s avings withou t
paymentofany c ompens ation.



Scenario 4 – Condemnee Can’t get a Loan

 S u bprime orbarely-prime mortgagorbou ghthou s e in
20 0 5

 Too m u c h otherd ebt(c red itc ard s, c ar, stu d entloans)

 Too little d own paym ent(95% L TV)

 Too low m onthly inc om e

 M ed ioc re/bad c red it

 P roperty now c ond emned

 Even iffu llamou ntofmortgage is paid off, O wner
has $0 to pu ttoward s new home

 N o lend ers are makings u bprime, and many aren’ t
even makinglow end prime loans

 Is this pers on ju s tlefthomeles s ?



Scenario 5
 W ekiva P arkway P rojec t–RealExample

 A lignmentknown foryears
 P u blis hed atpu blic meetings

 A vailable on the internet

 C ou ple in d ivorc e proc eed ings mu s ts ellhome

 C annots ellbec au s e ofd is c los u re req u irement

 Trapped in a home withyou rnearly ex-
s pou s e

 O fferingto s ellyou rhome forles s than a
d epres s ed apprais ed valu e and beingtu rned
d own



Thankyou .
H ave aGreatW eekend


