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By: Regulated Products Section Chair Richard Blau 

 

The conservative U.S. Court of Appeals for the Fifth Circuit yesterday weighed in on the intersection of 

gun rights and the war on drugs. Ruling in favor of the right to bear arms, the federal appeals court ruled 

that the federal law making it a crime for users of illegal drugs to own or possess firearms violated the 

Second Amendment rights of a Mississippi man who was arrested for possessing a gun after having been 

stopped for suspicion of unlawful marijuana use. It is noteworthy that while the arresting officers found 

evidence of past marijuana use in the defendant’s car, there was no evidence in the record that he was 

intoxicated at the time of his arrest. 

 

Title 18 U.S.C. § 922(g)(3) bans gun possession by anyone "who is an unlawful user of or addicted to any 

controlled substance," including marijuana, which is listed as a prohibited narcotic on Schedule 1 of the 

Controlled Substances Act of 1970. Federal law deems an “unlawful user” as someone using illegal drugs 

regularly and in some temporal proximity to gun possession.  

 

The federal ban, as previously construed, applies not just while a person is intoxicated but also while the 

person is sober. However, yesterday's decision in U.S. v. Daniels, written by Circuit Judge Jerry Smith and 

joined by fellow Circuit Judges Stephen Higginson and Don Willett, held that arresting someone for 

possessing a gun under 18 U.S.C. § 922(g)(3) when s/he is not intoxicated violates that person’s Second 

Amendment rights, recently expanded by the U.S. Supreme Court. The Fifth Circuit specifically referenced 

and relied on last year’s SCOTUS decision in N.Y. State Rifle & Pistol Ass'n. v. Bruen, which relied on an 

analysis of America’s “historical tradition of firearm regulation” to define the scope and extent of an 

individual’s right to bear arms. Adopting the same jurisprudence, the three-judge panel of the New 

Orleans-based Fifth Circuit concluded that: 

https://www.gray-robinson.com/attorneys-professionals/richard-m-blau
https://reason.com/wp-content/uploads/2023/08/USvDaniels-1.pdf
https://supreme.justia.com/cases/federal/us/597/20-843/


  

 

[A]t no point in the 18th or 19th century did the government disarm individuals who used drugs 

or alcohol at one time from possessing guns at another. A few states banned carrying a weapon 

while actively under the influence, but those statutes did not emerge until well after the Civil War. 

Section 922(g)(3)—the first federal law of its kind— was not enacted until 1968, nearly two 

centuries after the Second Amendment was adopted. In short, our history and tradition may 

support some limits on an intoxicated person’s right to carry a weapon, but it does not justify 

disarming a sober citizen based exclusively on his past drug usage. 

 

Based on this historical analysis, the Fifth Circuit’s three-judge panel found that enforcement of 18 U.S.C. 

§ 922(g)(3) against the not-intoxicated Patrick Daniels violated the Mississippi man's right to "keep and 

bear arms" under the U.S. Constitution's Second Amendment.  

 

So, what’s the big deal? 

 

Marijuana users, including consumers of medical marijuana in compliance with state laws, have faced 

obstacles to gun ownership for generations. Until now, federal authorities have taken the position that any 

use of marijuana, so long as it remains a prohibited narcotic under Schedule 1 of the Controlled Substances 

Act, is a disqualification from buying or possessing a firearm. Recent court rulings are reflecting a different 

approach. 

 

Richard M. Blau leads the GrayRobinson Cannabis Law Team, focusing on the laws and regulations that 

govern the cultivation and production, processing, distribution, sale, and dispensing of medical marijuana, 

hemp, Cannabidiol (CBD), and related cannabis products. Richard has been rated by Chambers USA since 

2007, was among the first lawyers in America to be rated Band 1 Nationwide for Cannabis Law, and is 

listed in Best Lawyers® in America. Richard has been involved extensively with the legalization of cannabis 

in Florida since its outset, with the passage of the Compassionate Medical Cannabis Act of 2014 (SB 1030) 

into law on June 6, 2014. Richard also has represented several investors in the cannabis industry, advising 

principals on compliance issues associated with Florida Medical Marijuana Treatment Center (MMTC) 

license acquisitions. 

 

 

 

https://www.gray-robinson.com/attorneys-professionals/richard-m-blau

