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Do you have questions about importing/exporting?
http://www.GRcustomslaw.com
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“Best Lawyers in America” in
the area of FDA law:
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Foreign Customer Being Reviewed for
FTA Compliance? – What to Do.

 NAFTA Verification of
Origin Questionnaire

 CBP can send this form
to:

 Exporter

 Producer of Good

 Exporter/Producer

 Producer of Materials



Questions??
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19 USC § 1592. Penalties for fraud,
gross negligence, and negligence

(a) Prohibition

(1) General rule

Without regard to whether the United States is or may be deprived of all or a
portion of any lawful

duty, tax, or fee thereby, no person, by fraud, gross negligence, or
negligence—

(A) may enter, introduce, or attempt to enter or introduce any merchandise
into the commerce of the United States by means of—

(i) any document or electronically transmitted data or information,
written or oral statement, or act which is material and false, or

(ii) any omission which is material, or

(B) may aid or abet any other person to violate subparagraph (A).
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19 USC 1592

(b) Procedures

(1) Pre-penalty notice

(A) In general

If the Customs Service has reasonable cause to believe that there has been a violation of subsection (a) of this
section and determines that further proceedings are warranted, it shall issue to the person concerned a written
notice of its intention to issue a claim for a monetary penalty. Such notice shall—

(i) describe the merchandise;

(ii) set forth the details of the entry or introduction, the attempted entry or introduction, or the aiding or
procuring of the entry or introduction;

(iii) specify all laws and regulations allegedly violated;

(iv) disclose all the material facts which establish the alleged violation;

(v) state whether the alleged violation occurred as a result of fraud, gross negligence, or negligence;

(vi) state the estimated loss of lawful duties, taxes, and fees, if any, and, taking into account all circumstances,
the amount of the proposed monetary penalty; and

(vii) inform such person that he shall have a reasonable opportunity to make representations, both oral and
written, as to why a claim for a monetary penalty should not be issued in the amount stated.
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19 USC 1592

(c) Maximum penalties

…

(4) Prior disclosure

If the person concerned discloses the circumstances of a violation of subsection (a) of this section before, or without
knowledge of, the commencement of a formal investigation of such violation, with respect to such violation, merchandise
shall not be seized and any monetary penalty to be assessed under subsection (c) of this section shall not exceed—

(A) if the violation resulted from fraud—

(i) an amount equal to 100 percent of the lawful duties, taxes, and fees of which the United States is or may be deprived, so
long as such person tenders the unpaid amount of the lawful duties, taxes, and fees at the time of disclosure, or within 30
days (or such longer period as the Customs Service may provide) after notice by the Customs Service of its calculation of
such unpaid amount, or

(ii) if such violation did not affect the assessment of duties, 10 percent of the dutiable value; or

(B) if such violation resulted from negligence or gross negligence, the interest (computed from the date of liquidation at the
prevailing rate of interest applied under section 6621 of title 26) on the amount of lawful duties, taxes, and fees of which the
United States is or may be deprived so long as such person tenders the unpaid amount of the lawful duties, taxes, and fees
at the time of disclosure, or within 30 days (or such longer period as the Customs Service may provide) after notice by the
Customs Service of its calculation of such unpaid amount.

The person asserting lack of knowledge of the commencement of a formal investigation has the burden of proof in
establishing such lack of knowledge. For purposes of this section, a formal investigation of a violation is considered to be
commenced with regard to the disclosing party and the disclosed information on the date recorded in writing by the Customs
Service as the date on which facts and circumstances were discovered or information was received which caused the
Customs Service to believe that a possibility of a violation of subsection (a) of this section existed 9



CBP Procedures
CBP Form 28

CBP Form 29 (proposed)

CBP Form 29 (final)

Protest by Importer

Denial of Protest by CBP

Monetary Penalty by CBP Against Importer

Failure to Pay Penalty by Importer

Referral by CBP Chief Counsel to DOJ

Filing of Complaint Against Importer in the U.S. Court of International Trade
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19 USC 1592
19 USC 1592

(c) Maximum penalties

…

(5) Prior disclosure regarding NAFTA claims

An importer shall not be subject to penalties under subsection (a) of this
section for making an incorrect claim for preferential tariff treatment under
section 3332 of this title if the importer—

(A) has reason to believe that the NAFTA Certificate of Origin (as defined in
section 1508 (b)(1) of this title) on which the claim was based contains
incorrect information; and

(B) in accordance with regulations issued by the Secretary, voluntarily and
promptly makes a corrected declaration and pays any duties owing.

11



19 CFR §151.11
Request for samples or additional examination

packages after release of merchandise.

If the port director requires samples or additional examination packages of
merchandise which has been released from CBP custody, he shall send the
importer a written request, on Customs Form 28, or its electronic equivalent,
Request for Information, or other appropriate form, to submit the necessary
samples or packages…
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USE of CBP Form 28 (Request for Information)
and CBP Form 29 (Notice of Action)

The CBP field offices are
directed not to use the
CBP Form 28 to advise an
importer that a formal
investigation has been
commenced.

The commencement of a
formal investigation is by
correspondence on CBP
letterhead or on the CBP
Form 29.
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CBP Determination of a Verification

If the importer forwards the certification and all other records or documentation
demonstrating that the goods qualify for preferential tariff treatment, CBP will
notify the importer of the positive determination via a CBP Form 29, Notice of
Action, stating that based on the information submitted the goods qualify as
originating. The CBP Form 29 will include the HTS number, description of the
good, and the relevant rule of origin applied to the good.

If the importer fails to submit a certification or any relevant information, CBP
will issue a negative determination via a "Proposed" CBP Form 29. The notice
shall specify why the goods do not qualify for preferential tariff treatment and
notify the importer that they have 20 days from the date of the notice to
provide the certification and all related documentation to CBP. The proposed
CBP Form 29 will cite the appropriate legal authority and/or regulations and
detail the rate and/or value advance where appropriate.
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Determination of a Verification con’t..

If the importer fails to comply with the proposed CBP Form 29 within 20 days of the date of the notice,
or provides a certification and/or any other documentation, and CBP determines, based on the
information submitted, that the goods do not qualify for preferential tariff treatment, a negative
determination will be issued to the importer via the form of a CBP Form 29 "Action Taken." The notice
will specify why the goods do not originate pursuant to the appropriate free trade agreement rules of
origin, cite the appropriate legal authority and/or regulations and detail the rate and/or value advance
where appropriate.

If claims were made for preferential tariff treatment based on a blanket certification against which a
negative determination was established, CBP shall deny preferential tariff treatment to all
importations of identical merchandise covered by that blanket certification for all entries that have not
reached final liquidation.

Where CBP determines through verification that an importer has certified more than once, falsely or
without substantiation, that a good qualifies as originating, CBP will suspend preferential tariff
treatment to identical goods imported by such person until that person proves to CBP's satisfaction
that the goods comply with the applicable rules and regulations and qualify for preferential treatment
under the Agreement. Moreover, the case will be referred to FP&F to issue a penalty for violation of
19 USC 1592.
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May 24, 2011

Memorandum for: Directors, Field Operations

From: Executive Director, Trade Policy and Programs Office of International Trade

Subject: Guidance: CBP Forms 28 and 29 Language

The purpose of this memorandum is to remind ports of U.S. Customs and
Border Protection’s (CBP) policy concerning the appropriate issuance of CBP
Form 28, Request for Information and CBP Form 29, Notice of Action.

CBP should avoid using language on these forms such as “failure to provide
information could lead to penalties under 19 USC 1592…” or “this office is
investigating the classification of …” if in fact an investigation is not already in
process. Such language defeats the goals of informed compliance and may
dissuade importers from filing valid prior disclosures.

Signed by Therese Randazzo for:

Brenda B. Smith
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When You Get a CBP 28

Call CBP and talk to the Import Specialist about what might have
triggered the inquiry. It is probably focused on value, tariff
classification, antidumping duties, or country of origin of the
imported product, or needed documentary support for a claimed
free trade agreement program.

Ask for more time to respond.
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ACE: Receiving and Responding to CBP
Forms

The ACE Secure Data Portal allows authorized users to receive and
respond to three commonly used U.S. Customs and Border Protection
(CBP) forms:

• CBP Form 28: Request for Information

• CBP Form 29: Notice of Action

• CBP Form 4647: Notice to Mark/Notice to Re-Deliver
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ACE: Receiving and Responding to CBP Forms
Continued..
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19 CFR 181.72(a)

§ 181.72 Verification scope and method.

(a) General. Subject to paragraph (e) of this section,
Customs may initiate a verification in order to determine
whether a good imported into the United States qualifies
as an originating good for purposes of preferential tariff
treatment under the NAFTA as stated on the Certificate of
Origin pertaining to the good.
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Foreign Customer Being Reviewed for
FTA Compliance? – What to Do.

 NAFTA Verification of
Origin Questionnaire

 CBP can send this form
to:

 Exporter

 Producer of Good

 Exporter/Producer

 Producer of Materials
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19 CFR § 162.74
19 CFR § 162.74 Prior disclosure. (a) In general—

(1) A prior disclosure is made if the person concerned discloses the circumstances of a violation of
19 U.S.C. 1592 or 19 U.S.C. 1593a, either orally or in writing to a Customs officer before, or
without knowledge of, the commencement of a formal investigation of that violation, and makes a
tender of any actual loss of duties, taxes and fees or actual loss of revenue in accordance with
paragraph (c) of this section.

(1) (2) A person shall be accorded the full benefits of prior disclosure treatment if that person
provides information orally or in writing to Customs with respect to a violation of 19 U.S.C. 1592
or 19 U.S.C. 1593a if the concerned Fines, Penalties, and Forfeitures Officer is satisfied the
information was provided before, or without knowledge of, the commencement of a formal
investigation, and the information provided includes substantially the information specified in
paragraph (b) of this section. In the case of an oral disclosure, the disclosing party shall confirm
the oral disclosure by providing a written record of the information conveyed to Customs in the
oral disclosure to the concerned Fines, Penalties, and Forfeitures Officer within 10 days of the
date of the oral disclosure.
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19 CFR 162.74
19 CFR 162.74

….

(b) Disclosure of the circumstances of a violation. The term “discloses the circumstances of a violation”
means the act of providing to Customs a statement orally or in writing that:

(1) Identifies the class or kind of merchandise involved in the violation;

(2) Identifies the importation or drawback claim included in the disclosure by entry number,
drawback claim number, or by indicating each concerned Customs port of entry and the
approximate dates of entry or dates of drawback claims;

(3) Specifies the material false statements, omissions or acts including an explanation as

to how and when they occurred; and

(4) Sets forth, to the best of the disclosing party's knowledge, the true and accurate
information or data that should have been provided in the entry or drawback claim
documents, and states that the disclosing party will provide any information or data
unknown at the time of disclosure within 30 days of the initial disclosure date..
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19 CFR 162.74
(c) Tender of actual loss of duties, taxes and fees or actual loss of
revenue. A person who discloses the circumstances of the violation shall
tender any actual loss of duties, taxes and fees or actual loss of revenue. The
disclosing party may choose to make the tender either at the time of the
claimed prior disclosure, or within 30 days after CBP notifies the person in
writing of CBP calculation of the actual loss of duties, taxes and fees or actual
loss of revenue.

The Fines, Penalties, and Forfeitures Officer may extend the 30-day period if
there is good cause to do so….
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Protest

• 180 days after the
liquidation date to
file a Protest

• If the Protest is
approved by CBP,
the Bill is canceled
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